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STATE OF ItTEt{ YORK
STATE TAX COMHISSION

AFTIDAVIT OF MAITING
OF NOTICE OF DECISION
BY (CERTIFIED) I{AIt

For a Redeterrnination of a DeficLency or
a Refund of Personal Income :
Taxes under Article(s't ZZ of the
Tax Law for the (Year(s) 1965 :

State of New York
County of Albany

Lynn Wilson , being duly sworn, deposes and says that

she is an employee of ttre Department of raxation and Financet over 18 years of

ager and that on the 2lstday of June , 19 7Z she served the wlthin

lfotice of Decision (or Determination) by (eerttfied) mail upon ADELE L. (Im1ilES)

HAUPT (representatlve of) the petiti.oner in the wlthitt

proceeding, by encloslng a true copy thereof in a seeurely sealed postpald

rrrapper addressed as follows: Adele L. (I{znes) Haupt
25 Sutton Place South
New York, New York

and by depositlng sime enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the Unlted States Post 0ffice Departrnent withln the State of New York.

Ttrat deponent firrther says that the eaid addressee ie the (representative

of) petitLoner herein and that the addrees set forth on said wraPPer ls the lact

known address of the (representative of the) petitloner.

In the llatter of the Petitlon

of

ADELE L. (Hn]ES) TIAUPT

Sworn to before me this

2lst day of June , l97V
./J .=>

fu ,fu-.-'uu-, -^.o--,.*
l./



STATE OF NEW YORK
STATE TAX COMHISSION

ln the lfutter of the Petitlon

of

ADELE L. (HYNES) HAUPT

For a Redeterrnination of a Deficlency or
a Refund of Personal Income :
Taxes under Art icle(s) ZZ of the
Tax Law for the (Year(s) 1965 :

State of New York
CounW of Albany

Lynn Wilson , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

age, and that on the 21st day of June , L9 72, she served the wlthln

Notice of Decision (or Determination) by (certlfied) mall upon HAROLD SEIDE[11

(representatlve of) the petitioner in the within

proceeding, by enclosing a true copy thereof in a seeurely sealed PostPald

w"apper addressed as follows: Harold Seiden
380 Madison Avenue
New Yoik, New York 10017

and by deposltlng same enclosed in a postpatd properly addressed wrapper ln a

(post office or official depository) under the exclusive care and cuetody of

the tlnited States Post Office Departnent withln the State of New York.

Ttrat deponent ftrrther says that the said addressee ie the (representative

of) petttLone.r herein and that the address set forth on eaid wraPPer is the laat

known address of the (repreeentatlve of the) Petitloner.

AFFIDAVIT OF }IAILING
OF HOTICE OP DECISTON
BY (CERTIFIED) I{AIt

Sworn to

2 l s t d a y

before rne this

of June ,  L97Z

7_-->-. <=2->/T v4n--



STAT'E TAX Cot\ff\4tssloN

N O R M A N  F .  G A L L M A N ,  A C I I N G  P R E S I O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

. STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOM 2t4A

STATE CAf,PU3
At-BAt{Y, t{. Y. t2tl6

AREA COOE 5I8
t l 5 7 - 2 6 5 5 , 6 . 7

ffil Albany, New york

Hnc.

ee :  Pe t i t i one r , s
Law Bureau

Veqf truly yours,

['*l1 l, frl$t
HEARING OFFTCER

Representative

ryrc/^,/r

fi. tf' rttt

IrL E. eilrl ry
ti lrtcn ttrsr hclt
hr lolt, lrr &il*

n*r H. &ltr
Please take notice of the nmlll0|
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Section(s) 

l$O of th; Tax Law, anyproceeding in court to review an adverse decil
sion must be commenced within { lilG5--
from the date of this notice.

fnV inquiries concerning the compuLation of taxdue or refund al lowed i i  accordance with this
decision or eoneerning any other matter rerativehereto Tay be addressed 6 the undersignea.
These wiI l  be referred to the prop"r-pirty for
reply .

t fat t  t^r  coMMtsstor l

,rEAttf,6 uxtr

ED ;ARO ROOK

tEci tTAiY t0
coMl,  t3t  tox

ADDTt3S YOUi iEPLY TO



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

ADELE L. (rm{ES) rnUpr

for a Redetermination of a Deficiency
or for Refund of Personal Income Taxes
under Art icle 22 of the Tax Law for
the Year  1965.

DECISION

Taxpayer f i led a petit ion pursuant to section 689 of the

Tax Law for a redetermination of a deficiency of personal income

taxes imposed by Art icle 22 of the Tax Law for the year L965. A

hearing thereon was duly held before Nigel G. Wright, Hearing

Officer, in the off ices of the State Tax Commission in New York

City on May 5, L97O. Taxpayer appeared through Harold Seiden of

38D Madison Avenue, New York City and the Income Tax Bureau through

Edward H.  Best ,  Esq.  (A lexander  weiss,  o f  Counsel ) .

THE ISSUE

The issue is the proceeds of the sale of real estate by a

fiduciary wtrich is ordinary income by reason of the "recapture"

of depreciation provisions of section L25O of the Internal Revenue

Code taxable to the income beneficiary of the estate.

FIISDINGS OF FACT

1.  The def ic iency of  $1,623.50 is  based upon the fa i lure of

the taxpayer to include taxable income of $L6,235.00 for the year

1955. The taxpayer:dnrits that $5,955.00 of this amount $oufa

have been included in her tdxable income fo: that year but disputes

the fact  that  the balance $LO,280.00 should be a lso inc luded.

2. The taxpayer, Adele L. Haupt, is the widow of Stuart Haupt,

who died on December 1, 1963. By the terms of decedent, his wil l

I
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bequeathed his property to two trusts which he established names,

Trust "A" for his wife for l i fe with a power of appointment at

her death - quali fying her for the estate tax marital deduction;

and Trust t 'El" for his wife for l i fe with remainder to his chi ldren.

Under each trustn the trustees had power to invade the corpus of

the trust fund for the support and maintenance of the taxpayer.

3. The estate adopted a f iscal year ending November 30 and

in the f iscal year L965 distr ibuted $20,000.00 to taxpayer wtrich

was paid out of accumulated ineome and was reported by the taxpayer

in  her  income tax return as taxable to  the extent  o f  $1,595.00

and the remainder was reputed as nontaxable.

4.  On Apr i l  L ,  L965,  the estate so ld a 4/L9 in terest  in

Berksh i re  P rope r t i es ,  a  pa rce l  o f  rea l  es ta te ,  f o t  $619 ,L72 .OO'

which property had been depreciated at a LsO% rate for tax Pur-

poses. It  is presumed, in absence of information as to distr i-

butions to beneficiaries in previous years, that only the estate

benefited from the depreciation deduction (see Internal Revenue

Code sect ion f  67 (h)  )  .

5. In i ts federal return the estate declared a basis of

$133 ,050 ,00 ,  an  ad jus ted  bas i s  o f  $596 ,093 .00  and  a  ga in  o f

$23 ,079 .00 .  The  sum o f  $10 ,707 .OO was  dec la red  to  be  o rd ina ry

gain and $L2,372.00 or  th is  amount  t ,o  be capi ta l  ga in.  The

executors al located the entire proceeds of the sale including

the enhancement in i ts value to the corpus of the estate.

Upon the foregoing findings and all the evidence in the

case ,

The State Tax Commission hereby,

DECIDES:

A. That the taxpayer, ds a beneficiary of the estate, is
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taxable upon any amount received by her to the extent of the

"distr ibutable net income" of the estate. The taxpayer is

taxable on the amount here in dispute since such amount enters

into the computation of "distr ibutable net income. " Such

"distr ibutable net income" is defined in Internal Revenue Code

section 643 (a) as the taxable income of the Trust with certain

modif ications but no modif ication is relevant to this situation.

Thus the amount here in dispute is considered income for tax

purposes. This is so even through the proceeds from the sale

of assets in the estate, including any increase in value there-

of, are al locable to the corpus of the estate or trust and not

t o  t he  i ncome  bene f i c i a r i es  (E .P .T .L .  sec t i on  L I -2 .1 (b )  ( 2 )  ( a ) ;

Re Ad1er  L964 Misc.  544) ,  Thus the ef fect  o f  sect ion 1250 of

the Internal Revenue Code is not only to change capital gain

to ordinary income but also to shift  the tax from the estate

to the beneficiary. Ihis happens, of course, only in years

when the beneficiary receives amounts which would be othe:rnrise

tax exempt.

B. The petit ion is denied and the

together with such interest, i f  drr1rr as

section 684 of the Tax Law,

def ic iency is aff i rmed

may be due pursuant to

DATED: Albany, New York
f1
Y*-'"t .Z/, /? 72,
U

STATE TAJ( COMMISSION

COMMISSI

COMMISSIONER


